PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2005- 89

UNI TED STATES TAX COURT

WALTER D. AND PAULEANA L. MACE, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 20992-03S. Filed July 14, 2005.

Walter D. and Paul eana L. Mace, pro sese.

Edward L. Walter, for respondent.

PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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“Petitioner” refers only to Walter D. Mace. Respondent
determ ned a deficiency of $1,397 in petitioners’ 2001 Federal
incone tax. The issue is whether petitioners are entitled to a
section 151 dependency exenption deduction and a section 24 child
tax credit for petitioner’s mnor child. At the tinme the
petition was filed petitioners resided in Erlanger, Kentucky.

Backgr ound

Petitioner and Ella Jo WIlis (custodial parent) are the
bi ol ogi cal parents of a mnor child who was born in 1991.
Petitioner and the custodial parent have never been married to
each other, and they lived apart at all times during 2001. By
order of the Ham |lton County Juvenile Court (support order) dated
May 25, 1999, petitioner was ordered to pay the custodial parent
child support.

The support order states that “every year” petitioner is
entitled to claimthe child as a dependent for tax purposes if
the child support paynments for the year in which the child wll
be clained as a dependent are current in full. The support order
al so provides that the custodial parent “nust take whatever
action necessary to enable this claim” Petitioner was current
in full with his child support obligations for the year at issue.

Petitioners clainmed a dependency exenpti on deduction and a
child tax credit for petitioner’s mnor child on their jointly

filed Form 1040, U.S. Individual |Income Tax Return, for the
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t axabl e year 2001.2 Petitioners did not attach any statenent
fromthe custodial parent or an Internal Revenue Service form
regarding petitioner’s entitlenent to the dependency exenption
deduction to their return. Respondent notified petitioners that
their 2001 return was under exam nation due to the clai ned
dependency exenption deduction and child tax credit. The
custodi al parent also clainmed the child as a dependent when she
filed her return for the 2001 taxable year.

Petitioner filed a notion in Ham|ton County Juvenile Court
to have the custodial parent found in contenpt of the State court
support order entitling petitioner to the dependency exenption
deduction, and that she be ordered to pay petitioner the noney
due resulting fromher actions. On May 11, 2004, the State court
did not find the custodial parent to be in contenpt, but ordered
her to file an anended return and not claimthe child as a
dependent. At the tinme of trial, it was not known whether the
custodi al parent had conplied with the May 11, 2004, order and in

fact had filed an anended return.

2 The record does not show when petitioners were narri ed.
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D scussi on®

A. Dependency Exenpti on Deducti on

Sections 151 and 152 provide that a taxpayer is entitled to
deduct an exenption for a dependent if the taxpayer provides over
hal f of the support for the dependent. Under section 152(e)(1),
in the case of a m nor dependent whose parents are divorced,
separated under a witten agreenent, or who have |ived apart at
all times during the last 6 nonths of the cal ender year, and
t oget her provide over half of the support for the m nor
dependent, the parent having custody for a greater portion of the
cal endar year (custodial parent) generally shall be treated as
provi di ng over half of the support for the m nor dependent.
Section 152(e)(1) applies to parents who have never nmarried each
other, and therefore it applies in this case. King v.

Comm ssioner, 121 T.C 245, 251 (2003).

Petitioner is not the custodial parent and is not entitled
to the dependency exenption deduction under section 152(e)(1). A
noncust odi al parent may be entitled to the exenption if one of
three exceptions in section 152(e) is satisfied. The only
exception relevant to this case is contained in section
152(e)(2). Section 152(e)(2) provides that a child shall be

treated as having received over half of his or her support from

3 We decide the issue in this case without regard to the
burden of proof. See Hi gbee v. Conm ssioner, 116 T.C. 438
(2001).




t he noncustodi al parent if:
(A) the custodial parent signs a witten declaration
(in such manner and formas the Secretary may by regul ations
prescribe) that such custodial parent will not claimsuch
child as a dependent for any taxable year beginning in such
cal endar year, and
(B) the noncustodial parent attaches such witten
declaration to the noncustodial parent's return for the
t axabl e year begi nning during such cal endar year.
Section 1.152-4T(a), &A-3, Tenporary Inconme Tax Regs., 49
Fed. Reg. 34459 (Aug. 31, 1984),* further provides:

The witten declaration my be made on a formto be
provi ded by the Service for this purpose. * * *

Pursuant to the regul ations, the Internal Revenue Service
i ssued Form 8332, Release of Claimto Exenption for Child of
Di vorced or Separated Parents, as a way to satisfy the witten
decl aration requirenent of section 152(e)(2). Form 8332
instructs the taxpayer to provide (1) the nanmes of the children
for whom exenption clains were released, (2) the years the clains
are released, (3) the signature of the custodial parent to
confirmtheir consent, (4) the Social Security nunber of the
custodi al parent, (5) the date of the custodial parent’s
signature, and (6) the nane and Social Security nunber of the
parent claimng the exenption. |If Form 8332 is not used, a

statenment conformng to the substance of Form 8332 nust be used.

4 Tenporary regul ations are entitled to the sane wei ght
as final regulations. See Peterson Marital Trust v.
Comm ssioner, 102 T.C 790, 797 (1994), affd. 78 F.3d 795 (2d
Cr. 1996).
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See Mller v. Conm ssioner, 114 T.C 184 (2000); sec. 1.152-

4T(a), QRA-3, Tenporary Inconme Tax Regs., supra.?®

Petitioners did not attach a witten declaration, Internal
Revenue Service form or other statenent signed by the custodi al
parent to their return. See sec. 152(e)(2)(A) and (B)
Petitioners, therefore, did not establish entitlenent to the
dependency exenption deduction for the year in question. See

Paul son v. Conmi ssioner, T.C. Menp. 1996-560.

Al t hough the support order provides that petitioner is
entitled to the dependency exenption deduction, it cannot by its

own terns determ ne i ssues of Federal tax |law.  Conm Ssi oner V.

Tower, 327 U. S. 280 (1946); Kenfield v. United States, 783 F.2d

966 (10th Cir. 1986); Neal v. Comm ssioner, T.C Meno. 1999-97;

5 Petitioner Pauleana L. Mace testified that petitioners
were told by the Internal Revenue Service that as a noncustodi al
parent who was never married to the custodial parent petitioner
coul d not use Form 8332, but instead needed a Form 2120, Miultiple
Support Declaration. Form 2120 is used for the claimng of
dependency exenptions where nmultiple taxpayers support a
dependent and where the taxpayer contributed over 10 percent of
t he support of the clai ned dependent. Sec. 152(c)(3). Sec.
152(c)(4) requires a witten declaration for each person (other
than the taxpayer) who contributed over 10 percent of such
support that he or she will not claimthe individual as a
dependent for the same taxable year. Sec. 1.152-3(c), Inconme Tax
Regs., provides that the witten declaration may be nmade on Form
2120 or in a simlar manner.

In light of this Court’s holding in King v. Conmm Ssioner,
121 T.C 245, 250-251 (2003), a properly executed Form 8332 can
constitute the waiver of a custodial parent’s claimto the
dependency exenption deduction even where the parents were never
married to each other. Wich form should have been used is not
at issue, as no formor statenment signed by the custodial parent
was attached to petitioners’ return when they filed it.
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Nieto v. Comm ssioner, T.C Meno. 1992-296. Petitioners’ renedy

is to continue to pursue the custodial parent’s conpliance with
the support order in the State court, and any and all other
remedi es that may be pursued agai nst the custodial parent to nake
petitioners whol e.

B. Child Tax Credit

Section 24(a) provides that a taxpayer may claima credit
for “each qualifying child”. As relevant here, a qualifying
child is defined as an individual if “the taxpayer is allowed a
deduction under section 151 with respect to such individual for
the taxable year”. Sec. 24(c)(1)(A). Petitioner did not
establish entitlenent to a dependency exenption deducti on under
section 151; therefore, he is not entitled to claimthe child tax
credit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




